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VIA FIRST CLASS MAIL
AND EMAIL [bernie.buescher.house@state.co.us]

July 21, 2009

The Honorable Bernie Buescher
Secretary of State
State of Colorado
Department of State
1700 Broadway, Suite 250
Denver, CO 80290

Michael F. Feeley
Attorney at Law
303.223.1237 tel
303.223.8037 fax
mfeeley@bhfs.com

RE: Comments on Notice of Proposed Rulemaking Issued May 29, 2009

Dear Secretary Buescher:

The law firm of Brownstein Hyatt Farber Schreck, LLP represents Public Service Company of
Colorado, doing business under the name Xcel Energy ("Xcel Energy"), in connection with the
Notice of Proposed Rulemaking ("Notice") issued by your office on May 29, 2009. On July 6,
2009 we submitted Comments in support of the Preliminary Draft of Proposed Rules. At that
time, the Denver District Court had not yet issued its decision in the matter of Daliman, et al v.
Ritter, Case Number 09CV1188.

In anticipation of the Court's written Order, you had asked that I opine upon the Secretary of
State's jurisdiction to promulgate rules with respect to definition of "Sole Source Government
Contract" as that term is defined in Article XVIII, Section 14.4 of the Colorado Constitution,
based upon a working assumption that the Court would enjoin Section 15 of Amendment 54
but not enjoin Section 16. Section 16 creates a database of Sole Source Government Contracts
and imposes reporting requirements on holders of Sole Source Government Contracts. On
Friday, July 17, 2008, Judge Lemon issued her written Order which was largely consistent with
the working assumption.

Amendment 54 provided a definition of Sole Source Government Contract that is now set forth
in Article XXVIII, Section 2(14.4) of the Colorado Constitution. Clarification of that
definition as set forth in the Proposed Rule is consistent with the proper role of the Secretary of
State's constitutional and statutory role and jurisdiction.

410 Seventeenth Street, Suite 2200 p Denver, CO 80202-4432 303.223.1100 tel
Brownstein Hyatt Farber Schreck, LLP bhfs. corn 303.223.111 lfax



Honorable Bernie Buescher
July 21, 2009
Page 2

The Court's written Order is helpful in understanding the continuing jurisdiction of the
Secretary of State to promulgate a rule clarifying the definition of Sole Source Government
Contract. As discussed below, we believe that your office continues to have jurisdiction based
upon, (1) the explicit constitutional grant of authority, (2) the Secretary of State's statutory
authority to promulgate rules with respect to election laws, and (3) the inherent and practical
considerations of Amendment 54.

THE COURT'S WRITTEN ORDER

In Daliman, the Court concluded that the Plaintiff had met the burden of proving beyond a
reasonable doubt that Amendment 54 is unconstitutional. The Court granted the Plaintiffs
request for a preliminary injunction, as follows:

THEREFORE, the Court enjoins the enforcement of Amendment 54 (except
section 16 thereof) because, on its face, it violates the rights of free speech
and association guaranteed by the First Amendment to the Constitution of the
United States.

The Court's written Order addressed Section 16 of Amendment 54 on page 26 of the written
Order. The Court noted:

The court has struggled with whether section 16 of the amendment, which
creates a state list of all sole source government contracts with detailed
information about each, should be severed and allowed to stand on its own.
On the one hand, the only overbreadth it suffers from is the very broad
definition of sole source government contract, transparency is a listed purpose
in the Blue Book and section 16 does not burden free speech interests. On the
other hand, by its own language, it is included in Amendment 54 only "to aid
in enforcement of this measure...." Thus, it was not intended to have any life
of its own and the court's ruling regarding the rest of the amendment leaves
nothing to enforce. Balancing these considerations, and giving deference to
the fact that transparency is a listed purpose of Amendment 54 in the Blue
Book, upon which the electorate relied in passing the amendment, the court
determines that section 16 is closely drawn to serve the important state interest
of transparency in government contracting and excepts it from the operation of
this preliminary injunction.

In its Order, the Court also addressed the definition of Sole Source Government Contract on
page 23 of the written Order. The Court held that:

Amendment 54 is overbroad in the following major respects, among others...

It defines sole source contract far more broadly than the normal meaning of that
term and in such a way that it subjects to its sweeping ban on campaign
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contributions those who have government contracts that are not appropriate for
competitive bidding and even those whose contracts could not be competitively
bid.

THE SECRETARY OF STATE HAS RULEMAKING JURISDICTION

1. The Secretary of State has specific constitutional jurisdiction to address any matter set
forth in Article XXVIII of the Colorado Constitution.

Article XXVIII, Section 9 (1)(b) of the Colorado Constitution gives the Secretary of State
authority to promulgate rules "as may be necessary to administer and enforce any provision of
[Article XXVIII of the Colorado State Constitution]." As noted above, Amendment 54's
definition of Sole Source Government Contract is set forth in Article XXVIII, specifically at
Section 2(14.4).

In the last sentence of Section 16, the Executive Director of the Department of Personnel is
given authority to promulgate rules to facilitate the provisions of Section 16. Presumably that
authority is granted to address the technical aspects of the database the Department is required
to maintain. However that grant of authority does not give exclusive rulemaking jurisdiction to
the Department of Personnel. Section 16 does not invalidate Article XXVIII, Section 9 (1)(b)
and does not preclude the Secretary's jurisdiction with respect to the entirety of Article XXVIII.
That grant of authority does not extend beyond Section 16 to the definitional provisions set
forth in Article XXVIII, Section 2(14.4).

The Secretary of State's constitutional jurisdiction specifically covers all of Article XXVIII,
including the definition of Sole Source Government Contract set forth in Section 2(14.4). The
constitutional jurisdiction of the Secretary of State to clarify matters within Article XXVIII is
clear and explicit.

2. The Secretary of State has statutory jurisdiction to address the proper administration
of election laws.

C.R.S. 1-1-107(2) authorizes the Secretary of State to promulgate rules necessary for the proper
administration and enforcement of the election laws. This statutory authority is designed to
achieve uniform and proper administration of campaign and political finance laws.

In that context, the Court's consideration of Section 16 is instructive. In analyzing Section 16,
the Court notes that, "the only overbreadth [Section 16] suffers from is the very broad
definition of sole source government contract...." The Court singled out that the "overbreadth"
of Section 16 is the Section 2(14.4) definition of Sole Source Government Contract. Implicit
is the Court's recognition that the definition of Sole Source Government Contract needs
clarification.
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The Court also notes that, "[B]y its own language, it is included in Amendment 54 only 'to aid
in enforcement of this measure....' Thus, it was not intended to have any life of its own...." The
primary purpose of Amendment 54 presented to the voters is set forth in the Ballot Title. The
Ballot Title makes no reference whatsoever to the database or any other requirement set forth
in Section 16.'

The definition of Sole Source Government Contract must be viewed in the context of the scope
and purpose of Amendment 54. Amendment 54 is an election law. Its clear purpose is to
govern certain contributions made during the election process. Amendment 54 , while
preliminarily enjoined, is an election law for which the Secretary of State is given specific
statutory jurisdiction to promulgate rules in accordance with C.R. S. Section 1-1-1 07(2)(a).

3. The Secretary of State is the proper authority to clarify the definition of Sole Source
Government Contract.

The Proposed Rule issued on May 29th specifically addresses the definition of Sole Source
Government Contract as that term is defined in Article XXVIII, Section 2(14.4). With due
respect to the Department of Personnel, clarification of that term is best addressed by the
Secretary of State.

Without repeating the Comments set forth in our July 6, 2009 letter to you, the analysis of the
definition is best addressed in the context of the election laws and Article XXVIII concerning
campaign and political finance. Rulemaking jurisdiction over those matters has always been in
the Secretary of State's office. The Secretary of State's office has the experience and the
expertise to address such matter. It's your job and you're good at it.

CONCLUSION

It goes without saying that the Court's written order is a preliminary injunction and the Court
has not conducted a full trial on the merits. Whether the next procedural step is a trial on the
merits or an appeal of the Court's Order, the constitutionality and enforceability of Amendment
54 has not been finally determined.

1 The Ballot Title presented to the Voters was, "Shall there be an amendment to the Colorado constitution
concerning restrictions on campaign contributions, and, in connection therewith, prohibiting the holder of
contracts totaling $100,000 or more, as indexed for inflation, awarded by state or local governments without
competitive bidding ("sole source government contracts"), including certain collective bargaining agreements,
from making a contribution for the benefit of a political party or candidate for elective office during the term of
the contracts and for 2 years thereafter; disqualif'ing a person who makes a contribution in a ballot issue election
from entering into a sole source government contract related to the ballot issue; and imposing liability and
penalties on contract holders, certain of their owners, officers and directors, and government officials for
violations of the amendment."
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The purpose of the May 29th Notice of Proposed Rulemaking was well stated by your office:

The proposed revisions to these rules are necessary to answer questions arising
under the implementations of amendments to Article XXVIII of the Colorado
Constitution made by Amendment 54, as adopted by the people at the November
2008 general election. In particular, the amendments to these rules are proposed
to clarify the definition of "sole source government contract" as used in Article
XXVIII of the Colorado Constitution.

See, Proposed Statement of Basis, Purpose, and Specific Authority, Page 1,
Issued May 29, 2009.

The need to "answer questions" remains. Your office is the appropriate agency to answer
those questions and your jurisdiction to do so is clear. Thank you for your attention to
this issue and if I can answer any question, please do not hesitate to call.

Sincerely,

Michael F. Feeley

cc: P. Connelly
M. Knaizer
A. Gyger

7161\66\1296530.1
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Comments of 

 

Jeff Weist 

Executive Director, Colorado Cable Telecommunications Association 

 

Rules Concerning Campaign and Political Finance, 8 CCR 1505-6 

July 22, 2009 

 

 

I am here today to suggest additional language to the proposed rules defining “sole-

source contracts” under Amendment 54.   That language is as follows (amending 

Preliminary Draft of Proposed Rules, May 29, 2009): 

 

1.16.3  A NON-EXCLUSIVE CABLE TELEVISION FRANCHISE GRANTED OR 

RENEWED UNDER THE TERMS OF THE FEDERAL CABLE ACT. 

 

 

RATIONALE 

 

Cable TV companies must, under Federal law, secure a franchise from local governments 

to operate.  Those franchises – which by law are non-exclusive – give cable operators the 

permission to operate in the rights-of-way of the local government.  Nearly all franchises 

require cable operators to pay to the city up to 5% of its gross revenues.   

 

For reasons I will review, it is clear that cable TV franchises are not “sole-source 

contracts” – under either the letter or the spirit of Amendment 54.  Nevertheless, some 

local governments have taken the position that Amendment 54 does apply to cable 

franchises.  Given the extreme limitations on the First Amendment rights of political 

participation for any company deemed to be a “sole-source contractor” under 

Amendment 54, we ask you amend the proposed rules to explicitly exempt “A non-

exclusive cable television franchise granted or renewed under the terms of the federal 

Cable Act.” 



 

Specifically, cable television franchises clearly are – to quote from the proposed rules – 

“a contract for which there is no legal requirement or authority for a competitive bidding 

process.” 

 

• The original grant of cable TV franchises by local governments – which took 

place in the 1970’s and 1980’s – were actually very competitive.   Many 

companies aggressively bid to secure franchises from local governments.  Those 

original franchises lasted for terms ranging from 10 to 20 years, at which time 

they were renewed.  Most existing franchises in Colorado have been renewed at 

least once.   

 

• Federal law controls the terms of the renewal of cable franchises.  A local 

government must renew a cable franchise unless one of three specific tests are 

met – which essentially boil down to the inability of a cable company to fulfill the 

terms of the contract.  Therefore, no “bidding” is done during a cable franchise 

renewal because federal law in fact prohibits it.   

 

• Maybe more importantly, the plain language of Amendment 54 makes clear that it 

was never intended to apply to cable franchises.   

 

o Amendment 54 was sold to voters as a way to limit corruption in the 

acquisition of goods and services by a governmental entity.  The Blue 

Book’s Summary and Analysis is clear that the amendment addresses only 

the situation where “[g]overnment entities purchase goods and services 

from private-sector vendors.”  The plain and ordinary meaning of a “sole-

source contract” invariably refers to a contract for the purchase of goods 

or services by a government entity.   

 

o Cable franchises, on the other hand, exist to regulate the cable TV system 

and the government’s rights-of-way – not to provide any good or service 

to the government.  

 

o To further illustrate this point, the flow of money in a cable franchise is 

the exact opposite of that contemplated by Amendment 54.  Whereas the 

government pays the contractor in a “sole-source” situation, the cable TV 

company actually pays the government under a franchise agreement.  That 

payment represents many things, including the use of the government’s 

rights-of-way and compensation to the city for the expense of 

administering a cable regulatory regime.   

 

o Cable franchises are, by federal law, non-exclusive.  Any entity can apply 

for a cable franchise at any time and federal law prohibits the 

unreasonable denial of a franchise by a local government.  There is no 

“solicitation” process – competitive or otherwise.   

 



I have included with these comments a memo from our outside counsel that analyzes in 

more detail the reason why cable TV franchises are not sole source contracts.  

 

For the foregoing reasons, we respectfully ask you to specifically include cable TV 

franchises in the list of items excluded from the definition of “sole source government 

contract” under Amendment 54.   

 

Thank you.   

 

 

 

  

 

 























 
 
 
July 23, 2009 
 
The Honorable Bernie Buescher, Secretary of State 
Department of State 
1700 Broadway 
Denver, CO 80290 
 
Re: Comments Solicited for Consideration at the July 22 Rulemaking Hearing 
 
Colorado Common Cause is a nonpartisan, nonprofit organization that works for open, honest, and 
accountable government and seeks to strengthen public participation. 
 
For the record, we have no position on the proposed campaign finance rule 1.16, which seeks to 
clarify the definition of sole source government contracts after the adoption of Amendment 54 in 
the 2008 election.  We would, however, like to comment on the question posed by the Secretary on 
July 21st regarding the role of the Blue Book: “Whether, as indicated by Judge Lemon, the 
interpretation made by the proposed rule concerning public utility contracts is precluded by 
examples of sole source government contracts included in the Blue Book.”   
 
We believe that the Blue Book is useful in guiding the interpretation of a ballot measure, but do not 
agree that any analysis or interpretation provided by the Blue Book precludes the Secretary of 
State from promulgating rules to administer and enforce election laws such as Amendment 54 
where appropriate.   
 
Historically, the courts have treated the Blue Book as a non-binding form of legislative history, 
providing insight into the electorate's understanding and intention in adopting the measure.  
Grossman v. Dean, 80 P.3d 952, 962 (Colo. App. 2003); see also Colorado Common Cause v. 
Bledsoe, 810 P.2d 201, 209 n.8 (Colo. 1991) ("[C]ourts may rely on [legislative council's 
interpretation] to help explain the voters' understanding of the amendment when it was passed."); 
MacRavey v. Hamilton, 898 P.2d 1076, 1079 n. 5 (Colo. 1995) ("In the past, we have found the 
Legislative Council's publication to be a helpful source equivalent to the legislative history of a 
proposed amendment.").   
 
Legislative history is just one of several factors that a court should look at when interpreting a 
statute.  See Sperry v. Field, 205 P.3d 365, 367 (Colo. 2009) ("If the statute is ambiguous, the 
court looks to the statute's legislative history, the consequences of a given construction, and the 
overall goal of the statutory scheme to determine the proper interpretation of the statute.").   
 
Although the text of the Blue Book is initially drafted by nonpartisan legislative staff, the Blue Book 
is ultimately a political document.  The Colorado General Assembly’s Legislative Council has the 
authority to change the arguments and analysis presented in the Blue Book with a two-thirds vote.   



 
While the Blue Book provides a useful analysis for voters and is a part of an amendment’s 
legislative history, it is important to consider other factors in addition to the Blue Book when 
deciding how to interpret an amendment. 
 
Thank you for the opportunity to comment.  Please contact us if you would like additional 
information. 
 
Sincerely, 
 

 
 
 
Jenny Rose Flanagan 
Executive Director, Colorado Common Cause 
(303) 292-2163 
jflanagan@commoncause.org 
 
 

mailto:jflanagan@commoncause.org
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July 24,2009

VIA FIRST.CLASS MAIL AND EMAIL

The Honorable Bernie Buescher
The Colorado Secretary of State
1700 Broadway Street, Suite 250
Denver, Colorado 80290
Email: Bernie.Buescher@sos.state.co.us
Email: Andrea.Gyger@sos.state.co.us

Re: Comments Solicited for Consideration at the July 22,2009 Rulemaking Hearing

Dear Secretary Buescher:

We represent the Ritchie plaintiffs in Ritchie v. Ritter, Case No. 2009CV1200
(consolidated with 2009CV1188), Denver District Court. There are several dispositive
reasons which bar the Colorado Secretary of State from moving forward with the Proposed

Rules.

First, the plain language of Amendment 54 specifically vests the Department of
Personnel with rulemaking authority over section 1 6. On July 17 , 2009, nunc pro tunc June

23,2009, the Denver District Court enjoined the enforcement of Amendment 54 (except

Section 16), because, on its face,itviolates the rights offree speech and association
guaranteed by the First Amendment of the Constitution of the United States. The only
surviving section of Amendm ent 54 is Section I 6, which grants authority in two separate

references to the executive director of the department of personnel to implement and
promulgate rules accordingly.l Specifically: (1) "The executive director shall promptly
publish and maintain a summary of each sole source government contract issued"; and (2)
"The executive director of the department of personnel is hereby given authority to
promulgate rules to facilitate this section." This provides specific and exclusive authority
to the executive director of the department of personnel, not the Secretary of State, to
promulgate rules regarding section16. Paragraph 43 of Judge Lemon's decision also
recognizes that Rich L. Gonzales, the executive director of the Colorado Department of

I The Department of Personnel has exercised such authority and, among other things,
already defined the relevant terms in its Technical Guidance. See Colo. Dept. of Personnel

& Admin., Office of the State Controller, Contract, available at
http ://www. colorado. gov/dpa/dfp/sco/contracts. htm (last vi sited JuIy 24, 20 09).

DEN 96,975,158v1
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Personnel and Administration, is o'responsible for implementing the state database that lists
sole source contracts."

Section 16 has no relationship to the campaign and political finance rules that were
enjoined by the other provisions of Judge Lemon's order. Such rulemaking by the
Secretary of State usurps the Department of Personnel's province, creates conflicting rules,
and further creates the impression that the State is attempting to revive election and
campaign fi nance applications.

Second, Judge Lemon's decision specifically made findings that judicially estop the
Secretary of State from acting. The court's findings of fact recognize in pertinent partthat:

On May 29,2009, Secretary of State Bernie Buescher
proposed a rule regarding Amendment 54. . .. A problem
with the proposed rule is that it excludes from the operation
of Amendment 54 one of the specific examples of sole source
govemment contracts listed in the Blue Book, public utility
contracts. While it might have been reasonable for the
authors of Amendment 54 to limit it to contracts for which a

competitive bidding process would be appropriate, or at least
possible, the Blue Book examples preclude such an
interpretation.

Order, at 16,143.

' Judge Lemon's conclusions of law also made it clear that there were no exceptions
to the definition of sole source govemment contracts:

It defines sole source contract far more broadly than the
normal meaning of that term and in such away that it subjects
to its sweeping ban on campaign contributions those who
have government contracts that are not appropriate for
competitive bidding, and even those whose contract could not
be competitively bid. The state argued that the court could
interpret Amendment 54 as not applying to contracts that
cannot be competitively bid. The problem with that
suggestion is that the Blue Book makes it clear that such
contracts are intended to be covered by Amendment 54; it
lists as examples of no-bid contracts, cases "where
equipment, accessories, or replacement parts must be
compatible, where a sole supplier's item is needed for trial
use or testing; and where public utility services are to be
purchased." Holders of contracts like this cannot make any

DEN 96,975,158v1
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campaign or party contributions, though they pose no risk of
corrupt influence of public officials."

Indeed, the trial court repeatedly indicates that it would not cure the constitutional
infirmities of Amendment 54 by anarrowing judicial construction. See, e.g.,Order,at25-
26.

This decision is controlling authority for the Colorado Secretary of State. Under
article IV, section 2 of the Colorado Constitution, "[t]he supreme executive power of the
state shall be vested in the governor, who shall take care that the laws be faithfully
executed." Colorado has long recognized the practice of naming the governor, in his role as

the state's chief executive, as the proper defendant in cases where aparty seeks to "enjoin
or mandate enforcement of a statute, regulation, ordinance, or policy." Developmentsl
Pathways v. Ritter,178 P.3d 524, 529-30 (Colo. 2008); see also Ainscough v. Owens,90
P.3d 851, 858 (Colo. 2004); see generally Romer v. Evans,517 U.S. 620 (1996) (suing the
govemor to challenge a voter-initiated constitutional amendment); Morrissey v. State,95I
P.2d9l1 (Colo. 1998) (same).

Here, Governor Ritter was sued in his official capacity as Governor of the State of
Colorado. An oooofficial capacity suit' is 'merely another way of pleading an action against
the entity of which an officer is an agent."' Developmental Pathways, 178 P.3d at 529-30
(quoting Ainscough, 90 P.3d at 858). When aparty sues to enjoin enforcement of a
constitutional amendment, it is not only customary, but entirely appropriate for the plaintiff
to name to the body ultimately responsible for enforcing the law. Ainscough, 90 P.3d at
858. When that body is ooan administrative agency, or the executive branch of government,
or even the state itself, the Governor, in his official capacity is the proper defendant." Id.
For "litigation purposes, the Governor is the embodiment of the state." Developmental
Pathways,178 P.3d at 30 (quotingAinscough, 90 P.3d at 858).

- Even if the Secretary of State were not judicially estopped under Judge Lemon's
decision, which it is, areview of the relevant authority from her decision and other
evidence, prohibits the enforcement of this rule. In Sanger v. Dennis,148 P.3d 404 (Colo.
2006),1abor unions, union members and political candidate brought a challenge against the
Secretary of State challenging an administrative rule that forced unions to get written
permission from union members before using dues or contributions to fund political
campaigns. Previously, in2002, Colorado voters passed the Campaign and Political
Finance Amendment, Colo. Const. art. XXVII, an initiative regulating campaign financing.
Under Article XXVIII, a o'membership organization" such as a labor union is permiued to
establish a small donor committee for the purpose of pooling member dues and
contributions and making political contributions. The term "member" was not defined
under Article XXVIII. Article XXVIII excludes from the definition of contribution, the
transfer of member dues from a membership organization to a small donor committee
sponsored by such membership organization. On August 2,2006, the Colorado Secretary
of State adopted Rule 1.4(b), which defined "member" in the context of Article XXVIII as

DEN 96,975,158v1
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a.person who pays dues to a membership organization and who gives written permission for
his or her dues to be used for political purposes. The Denver District Court issued a

temporary injunction prohibiting enforcement of the rule, and the Secretary of State

appealed.

On appeal, the court affirmed the trial court findingthatthe new rule imposed a

restriction that was not supported by the text of Article XXVil. Phintiffs presented

evidence that the Secretary's definition is neither a reasonable interpretation nor
consistent with the purposes of Article XXVIII. The evidence included the Blue Book,
which the Colorado Supreme Court said provided "important insight into the electorate's
understanding of the amendment when it was passed and are helpful in the construction
of constitutional amendments." Sanger,l43 P.3d at4I2; see slso Tivolino Teller House,

Inc. v. Fagan,926P.2d 1208,1214 (Colo . 1994).

In sum, Amendment 54's express provisions, along with Judge Lemon's recent
injunction and relevant case law, clearly prohibit the Secretary of State from issuing any.
rules related to Section 16 of Amendment 54.

Best regards,*My

DEN 96,975,158v1
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