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BEFORE THE COLORADO BALLOT TITLE SETTING BOARD 

__________________________________________________________________________ 

Mary Elizabeth Childs, 

Objector, 

v. 

Lori Gimelshteyn and Erin Lee, 

Proponents of Initiative 2023-2024 #115. 

__________________________________________________________________________ 

MOTION FOR REHEARING ON 

INITIATIVE 2023-2024 #115 

__________________________________________________________________________ 

Through their legal counsel, Mary Elizabeth Childs, registered elector of Douglas County, 

hereby files this motion for rehearing on Initiative 2023-2024 #115. 

On January 17, 2024, the Title Setting Board set the following ballot title and submission 

clause for Initiative 2023-2024 #115: 

The ballot title and submission clause as designated and fixed by the Board is as follows: 

Shall there be a change to the Colorado Revised Statutes concerning expanding parental 

rights over their child , and, in connection therewith, requiring a parent’s written consent 

prior to any mental health or medical treatment for their child thereby prohibiting a minor 

child from obtaining mental health or medical treatment without written consent from a 

parent or a court order; allowing a parent to obtain all mental health and medical records of 

a child; requiring a parent to be promptly notified by a school if their child is experiencing 

gender incongruence defined as a difference between their biological sex and perceived 

gender; allowing a parent to have access to all records related to books their child has 

borrowed or accessed at school and their child’s health and educational records; and to allow 

a parent to direct the child’s education, moral, and religious training? 

I. This initiative violates the single subject requirement.

In the 2021-2022 cycle, the Title Board considered a more narrow measure that amended 

the Colorado Open Records Act to allow access to “all written materials and electronic resources 

that an educator for a local education provider uses in teaching.”1 And an “educator” included 

teachers, support staff, administrators, contractors, and volunteers. See Proposed Sections 24-72-

202(9)(a) and (b). The Title Board refused to set titles for this measure on single subject grounds. 

See Exhibit 1, attached (Title Board summary of actions taken on Initiative #94). While the Title 

1  Exhibit 1 (“Initiative #94”); see 

https://www.coloradosos.gov/pubs/elections/Initiatives/titleBoard/filings/2021-2022/94Final.pdf 
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Board is not statutorily required to adhere to its earlier decisions, the Board’s decision, finding 

single subject violations in a measure that did not reach as far as Initiative #115 does, is instructive 

to support for the contention that this measure also violates Colo. Const., art. V, sec. 1(5.5). 

   

A.  Initiative #115’s grants rights as to a child’s school library materials or materials 

accessed in a classroom. 

 

Initiative 2023-2024 gives parents the right to see “all records of materials their child has 

borrowed from a school library or accessed in the classroom.” See Proposed Section 19-1-

132(5)(a). This provision does not limit a parent’s right to materials borrowed from the child’s 

school library; it applies to any school library a student may have visited or used as a place for 

studying. Alone, this would make a stronger case of single subject compliance, although even 

Initiative #94 fell short in that regard. But allowing parental control over a child’s access to library 

materials is not the sole, or even the primary, purpose of Initiative #115.  

 

As noted, this measure also creates a new parental right to inspect all materials that a child 

“accessed in the classroom.” Proposed Section 19-1-132(5)(a). This applies to everything a child 

might see while in the classroom and every “record” – physical, electronic, or otherwise – that 

exists of such materials. And it applies whether those materials are in the possession of a school 

or not. Like the objections validated by the Title Board over Initiative #94, this means that parents 

can access materials seen by their child in a classroom – whether provided by teachers, other 

students, volunteers, or other parents. Per the Board’s decision as to Initiative #94, this expansive 

authority violates the single subject rule. 

 

B.  Initiative #115 also grants parents the right to “direct” a child’s education, a separate 

subject given all current legal authority that vests control of education in public schools to 

local school boards. 

 

These two new rights discussed above are at least education-based. Of course, the measure 

is not limited to parental awareness of education materials provided to a child. In the education 

realm, it authorizes a parent – any parent – to “direct the upbringing, including the education… of 

his or her child.” Proposed Section 19-1-132(4)(a). 

As described by Proponents, this would allow parents to remove a child from a class or a 

school. But that overly narrow interpretation is at odds with the carefully chosen language used in 

their measure. Parents are allowed “to direct” the child’s education. “Direct” is more specific in 

its meaning than Proponents have acknowledged so far. Effectively, it means to “control.” “Direct” 

means to “manage or guide by advice, helpful information, instruction, etc.[;] . . . to regulate the 

course of; control[;] . . . to administer[,] manage[,] supervise[;] [or] to give authoritative 

instructions to; command; order or ordain[.]” Burnette Foods, Inc. v. United States Dep't of Agric., 

920 F.3d 461, 468 (6th Cir. 2019), citing Random House Webster's Unabridged Dictionary 558-59 

(2001). 

 

Under #115, parents can therefore “control” whether a certain concept or text is taught (or 

not taught) to their child. Similarly, they can “control” how their child is to be taught (or not taught) 

in every single class in which the child is enrolled.  
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By controlling their child’s education, a parent can “direct” that one or more textbooks not 

be used to educate their child and that a teacher not test the child about that book or the information 

contained in it. Likewise, the parent can “direct” that the child not be graded on the substance of 

the excluded materials. And the parent can “direct” the school not to have the child participate in, 

or even be in the classroom listening to, discussions among classmates of the text(s) in question.  

 

This new parental veto power over what a child is taught is at odds with the current 

constitutional and statutory system of education management. For one, the Colorado Constitution 

does not allow for parental control of instruction. It specifically vests control in the directors of 

each local school board.  

 

The general assembly shall, by law, provide for organization of school districts of 

convenient size, in each of which shall be established a board of education, to 

consist of three or more directors to be elected by the qualified electors of the 

district. Said directors shall have control of instruction in the public schools of 

their respective districts. 

 

Colo. Const. art. IX, § 15 (emphasis added).  

 

For more than a century, the Supreme Court has viewed this provision as “a constitutional 

mandate that instruction in the public schools of every school district shall be under the control 

of the directors thereof.” Sch. Dist. No. 16 v. Union High Sch. No. 1, 152 P. 1149 (Colo. 1915). 

Initiative #115 would take that unqualified right of district boards to determine “instruction in the 

public schools” and give every parent the right to modify it for his or her child. 

 

Since at least 2008, Colorado statute has recognized the constitutional imperative that there 

be a “thorough and uniform statewide system of public education” and that “the control of 

instruction in the schools” is “grant[ed] to each school district board of education.” C.R.S. § 22-

32.5-102(1)(a). That doesn’t mean parents are without a voice. They are to be given “great 

opportunity for input regarding the educational services their children receive.” C.R.S. § 22-32.5-

102(1)(b). But parental “input” is not the same as, and does not override, school board “control” 

of curriculum.  

 

However, Initiative #115 changes that and allows parents to pick and choose what their 

children will read, hear, study, and learn. If directing a student’s education was really just about 

deciding what school he or she attends, the Proponents would have limited their provision 

accordingly by stating the right be “to direct… the choice of schools in which his or her child is 

enrolled” rather than “to direct… the education… of his or her child.”  

 

As such, the element of Initiative #115 that purports to take from school districts the ability 

to direct every student’s education and transfers that authority to parents is a distinct subject. That 

change in powers is different in nature from the control of other unrelated issues such as a child’s 

mental and medical health or transgender identity. See In re Title, Ballot Title, & Submission 

Clause for 2015-2016 #132, 2016 CO 55, ¶35 (reallocation of constitutional power, in addition to 

other legal changes, violated single subject rule). 
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C. Initiative #115 provides establishes rights to control all aspects of a child’s mental and 

medical health care which is a separate subject from the various education-related concerns 

discussed above. 

 

Initiative 2021-2022 #94 did not even address the issues that Initiative 2023-2024 #115 

addresses the panoply of health related rights. The array of rights granted under this measure 

include the rights to: 

 

• “direct the… care of his or her child;”  

• “make mental and medical health care decisions for his or her child;” 

• “access and review all mental and medical health records or his or her child unless 

limited by a court order;” 

• “with regard to their child’s education,… access all of their child’s… health 

records;” and 

• requiring consultation with and specific written or documented consent by a parent 

before providing, soliciting, or arranging treatment, whether it is for mental or 

medical health.   

 

See Proposed Section 19-1-132(4)(a)-(c), (5)(b), (6). Only one of these (the fourth on the above 

list) has anything to do with schools or education. None of the other prerogatives, reserved by this 

measure to “a parent,” is related to the education focus of the balance of the measure. 

 

D.  Initiative #115’s expansion of who is a “parent” – and under this initiative can control 

a wide array of matters affecting a child – is also a separate subject. 

 

This measure defines “person” to include a legal guardian. Proposed Section 19-1-

132(3)(c). As a result, a non-parent possesses rights as to all affected realms – education, medical 

treatment, mental health, gender identity, educational material access, etc. – in the same manner 

as a biological or adoptive parent. This is a significant departure from current law. 

 

Right now, although “a guardian or custodian has the authority to make many decisions on 

behalf of the child,” that does not mean “the fundamental liberty interest in rearing children 

belongs to guardians as well as to biological parents.” In re M.G., 58 P.3d 1145, 1147 (Colo. App. 

2002). As such, their rights are not equal. 

 

Under Initiative #115, the priority of a parent to exercise control for a child, as compared 

to any such rights of a guardian, is eliminated. After all, a guardian has equal rights “to direct the 

upbringing, including the education, moral, and religious training, and care” of a child to a 

biological or adoptive parent. Proposed Section 19-1-132(4)(a). This reconfiguration of the role of 

a legal guardian to be as much in control of a child’s education, health care, and other areas is a 

significant legal change that is “coiled in the folds,” In re Title, Ballot Title and Submission Clause 

for 2007-2008 #17, 172 P.3d 871, 875 (Colo. 2007), of what is portrayed as a “parents’ rights” 

measure. That makes it a separate subject. 
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II. This initiative’s language is too unclear to allow for title setting. 

 

As multiple Board members commented at the January 17 hearing, this measure is vaguely 

written and extends to an unknown array of potential parent-child interactions.  

 

The measure contains a “parent’s bill of rights” and then also sets out a list of “parent’s 

rights for their child’s education.” Proposed Section 19-1-132(4), (5). As discussed above, the so-

called “bill of rights” is not limited to educational rights. And one portion of that so-called bill of 

rights authorizes parents to “direct the upbringing, including the education, moral, and religious 

training of his or her child.”  

 

As the Title Board chair noted, “I’m not sure exactly what this measure does in terms of” 

the rights granted under Proposed Section 19-2-132(4)(a).2 No other Board member provided 

clarity on that point. And neither did the Proponents. 

 

Where the Board cannot understand a measure, it cannot set titles. “Before a clear title can 

be written, the Board must reach a definitive conclusion as to whether the initiatives encompass 

multiple subjects. Absent a resolution of whether the initiatives contain a single subject, it is 

axiomatic that the title cannot clearly express a single subject.” In re Title, Ballot Title and 

Submission Clause, and Summary for 1999-2000 #25, 974 P.2d, 468-69 (Colo. 1999). Here, the 

Board’s inability to absorb this measure is understandable. Proponents have used vague 

terminology and then layered into it a measure that addresses multiple subjects.  

 

This approach conceals the operative, underlying issue that Proponents seek to change – 

school-based acknowledgement of transgender identity. One Proponent makes use of a nonprofit 

group she heads to highlight this issue;3 the other Proponent has used the courts – to date, 

unsuccessfully.4 But the provision in #115 dealing with this central concern is buried in the 

initiative text as: “the right to be promptly notified by the school if their child is experiencing 

‘gender incongruence.’” Proposed Section 19-1-132(5)(c). Likewise, it is a single line in the titles: 

 
2  Comments of Theresa Conley, Title Board Rehearing, Jan. 17, 2023 at 1:57:40-44 

https://csos.granicus.com/player/clip/425?view_id=1&redirect=true&h=730dc4a4ab099c3b3759

9fbf991f2b8f.  
 
3  Exhibit 2; The Aurora Sentinel, “EDITORIAL: CPAN, similar ‘parental rights’ activists, present 

public danger with mental-health disinformation campaigns,” Nov. 15, 2023 (“CPAN members, 

mirroring national far-right extremists, have attempted to force the school district to ban books and 

instructional materials from school libraries and classrooms… focused on policies and materials 

providing equity and respect toward children who are transgender, concerned about gender or 

sexuality, or come from families with LTBGQ+ parents or other family members.”); 

(https://sentinelcolorado.com/opinion/editorial-cpan-similar-parental-rights-activists-present-

public-danger-with-mental-health-disinformation-campaigns/) (last viewed Jan. 24, 2024). 

 
4  Exhibit 3; Colorado Newsline, Lawsuit from Colorado parents who claimed harm from after-

school sexuality meeting dismissed, Dec. 22, 2023 

(https://coloradonewsline.com/2023/12/21/lawsuit-colorado-parents-school-sexuality-meeting/) 

(last viewed Jan. 24, 2024). 

https://csos.granicus.com/player/clip/425?view_id=1&redirect=true&h=730dc4a4ab099c3b37599fbf991f2b8f
https://csos.granicus.com/player/clip/425?view_id=1&redirect=true&h=730dc4a4ab099c3b37599fbf991f2b8f
https://sentinelcolorado.com/opinion/editorial-cpan-similar-parental-rights-activists-present-public-danger-with-mental-health-disinformation-campaigns/
https://sentinelcolorado.com/opinion/editorial-cpan-similar-parental-rights-activists-present-public-danger-with-mental-health-disinformation-campaigns/
https://coloradonewsline.com/2023/12/21/lawsuit-colorado-parents-school-sexuality-meeting/
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“requiring a parent to be promptly notified by a school if their child is experiencing gender 

incongruence defined as a difference between their biological sex and perceived gender.”  

 

The single subject requirement was adopted, in part, to stop the inclusion of provisions in 

an initiated measure under the cover of other provisions that are not part of the same subject. Its 

purpose was, then, to “prevent surreptitious measures and apprise the people of the subject of 

each measure by the title, that is, to prevent surprise and fraud from being practiced upon voters.” 

C.R.S. § 1-40-106.5(1)(e)(II) (emphasis added).   

 

Initiative #115 uses vague language and seemingly benign requirements (e.g., knowing 

what books a child has borrowed from a school library) to achieve a very different goal, but this 

tactic violates Art. V. sec. 1(5.5) of the Constitution. 

  

III. The title is misleading. 

 

A.  Each reference to “parent” in the title should be “parent, legal guardian, or other person 

who has legal custody of a child” or, alternatively, the title should include the full definition 

of “parent” from the initiative text. 

 

The initiative defines “parent” as “a person who has legal custody of a child, including a 

natural parent, adoptive parent, or legal guardian.” Proposed Section 19-1-132(3)(c) 

(emphasis added). That definition is a broad expansion of the currently applicable definition of 

“parent” as it applies to Title 19, article 1: 

 

As used in this title 19 or in the specified portion of this title 19, unless the context 

otherwise requires: 

 

  *  *  *  * 

 

(a) “Parent” means either a natural parent of a child, as may be established 

pursuant to article 4 of this title 19, or a parent by adoption. 

 

(b) “Parent”, as used in sections 19-1-114, 19-2.5-501, and 19-2.5-611, includes a 

natural parent having sole or joint custody, regardless of whether the parent is 

designated as the primary residential custodian, or a parent allocated parental 

responsibilities with respect to a child, or an adoptive parent. For the purposes of 

section 19-1-114, “parent” does not include a person whose parental rights have 

been terminated pursuant to the provisions of this title 19 or the parent of an 

emancipated minor. 

 

C.R.S. § 19-1-103(105) (emphasis added). 

 

 Under current law, a “legal guardian” is a “responsible person” for a child but is not a 

“parent.” Compare C.R.S. § 19-1-103(105) and (120). Given that current law does not reflect this 

expansive change, voters must know that the measure gives added control and access to records to 
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someone who is not actually a “parent” – in title or by law. The broadened standard of who is a 

“parent” for this initiative should therefore be clear in the titles. 

 

 It is noteworthy that, where a guardian is appointed with the consent of the parties, a 

guardian’s rights over the “day-to-day decisions affecting the child” takes precedence over that of 

the parents. Sidman v. Sidman (In re D.I.S.), 249 P.3d 775, 783 (Colo. 2011). In such a case, “The 

parents may not interfere with the guardian’s decisions authorized under the guardianship order; 

if this were not so, the child would be faced with conflicting decisions inconsistent with the 

delegation of custody the parents have consented to.” Id. Initiative #115 creates exactly this 

circumstance because it gives no priority to one rather than another of the authorized “parent” 

decision makers. At the very least, voters should be told in the titles that they are authorizing co-

equal powers among potentially conflicting adults, as one may “direct” actions that another parent 

of the same child “directs” not be taken. Voters should know this measure has been drafted to 

allow conflicting decisions as to the same activities for the same child. 

 

 B.  Each reference to “a” parent should be “any” parent. 

 

 The initiative does not limit the rights of every parent to direct a child’s upbringing, his or 

her medical or mental health care, or access educational as well as medical and mental health 

materials accessed at school. Given the real potential for parents with legal custody rights to 

disagree (whether separate, divorced, or of different opinions) or for a parent and a legal guardian 

of the same child to disagree about these matters, voters should know that the measure creates a 

loophole for such conflict in dealing with school as well as medical or mental health professionals. 

 

C. The title’s reference to “parental rights over their child” should be corrected to establish 

that what the measure actually addresses are parental decisions “that preempt authority of 

persons or institutions that are legally responsible for educating or treating a child.” 

 

 This measure does not deal with what parents can do as to their child so much as it restricts 

what various professionals (educational, medical, mental health, etc.) can do as to such children. 

The single subject statement that portrays this measure as one that “expand[s]” parents’ rights is 

substantively inaccurate. Parents’ rights are not expanded by limiting the acts that the 

aforementioned professionals may undertake. Therefore, this single subject statement is 

misleading and should be restated to reflect the measure’s substance. 

  

 

WHEREFORE, Objectors seek appropriate relief in light of the above claims, including 

the striking of the titles set and return of Initiative #115 to Proponents for failure to comply with 

the single subject requirement of Article V, sec. 1(5.5) of the Colorado Constitution, or correction 

of the misleading ballot title set. 
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Respectfully submitted this 24th day of January, 2024. 

 

RECHT KORNFELD, P.C. 

 

 

s/ Mark G. Grueskin   

Mark Grueskin 

David Beller 

1600 Stout Street, Suite 1400 

Denver, CO 80202 

Phone: 303-573-1900 

Email:  mark@rklawpc.com 

  david@rklawpc.com  

 

 

 

 

 

 

 

 

 

 

CERTIFICATE OF SERVICE 

 

 I hereby affirm that a true and accurate copy of the MOTION FOR REHEARING ON 

INITIATIVE 2023-2024 #115 was sent this day, January 24, 2024, via first-class mail, postage 

paid to: 

 

Lori Gimelshteyn 

26463 East Caley Drive 

Aurora, CO 80016 

 

Erin Lee 

6787 Hayfield St. 

Wellington, CO 80549 

 

      

 s/ Mark G. Grueskin   
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